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Independent Insurance Agents:
Order Takers or Fiduciaries?

 I. The Problem and the Questions
An insured has a significant loss, but discovers that the insurance company will not cover the loss 

under the insurance policy that had been purchased. One of the potential options that an insured may con-
sider pursuing is a claim against the insurance agent who was involved. Whether that claim is ultimately suc-
cessful may depend upon whether the agent is considered a fiduciary of the insured or the agent has assumed 
duties in addition to the duty of ordinary care. The answer to these questions depends upon:

 1. Whether the agent is an independent or captive agent;

 2. What duties are normally imposed by the applicable jurisdiction;

 3. Whether agent and the customer have agreed that the agent would perform additional duties;

 4. Whether the agent has performed acts or omissions that trigger additional duties; and

 5. Whether unique circumstances exist that will impose additional duties upon the agent.

 II. What Type of Insurance Agent Has Obtained the Insurance Policy?
Insurance agents are often divided into two categories: captive and independent. A captive insurance 

agent is an agent of a specific insurance company. Such an agent’s job is to merely present the product of his 
principal and take such orders as can be secured from those who want to purchase the coverage offered. See, 
e.g., Harts v. Farmers Ins. Exch., 461 Mich. 1, 8, 597 N.W.2d 47, 50 (1999). Therefore, “under the common law, 
an insurance agent whose principal is the insurance company owes no duty to advise a potential insured about 
any coverage.” Id.

By contrast, an independent insurance agent, sometimes called an insurance broker, is an agent of 
the insured, not the agent of the insurance company. See, e.g, Founders Ins. Co. v. White, 367 Ill. App. 3d 883, 
888, 856 N.E.2d 506, 510 (2006) (finding that “An insurance broker owes a duty to the insured, while an insur-
ance agent owes a duty to the insurer.”). Independent agents are usually required to present multiple quotes 
to a potential customer. Their statements will be binding upon the insured, not the insurance company. In 
some jurisdiction, however, an independent agent’s statements can be binding on the insurance company, in 
instances where the agent has binding authority.

Regardless of what duties are imposed by statutory or common law upon a particular agent, the 
agent can always assume additional duties. Sometimes, this is done by an express agreement between the 
agent and insured. In litigation, however, the question is much more often whether the agent has, by words or 
even deeds, assumed other duties that may make the agent responsible if the insured does not have the type 
of coverage needed for the loss that the insured has suffered. In these cases, “[t]he determination of whether a 
party acted as an agent of the insured or insurer is a question of fact based on the party’s conduct rather than 
his or her title.” State Sec. Ins. Co. v. Frank B. Hall & Co., 258 Ill. App. 3d 588, 596, 630 N.E.2d 940, 946 (1994).

 III. What Types of Fiduciary or Other Heightened Duties Does an 
Independent Insurance Agent Normally Owe to a Customer?
“An agent is a fiduciary with respect to matters within the scope of his agency.” Restatement (Second) 

of Agency §13 (1958). All insurance agents, including captive insurance agents, owe some fiduciary duties to 
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their customers, such as the duty to handle any money received from the insured for the payment of premi-
ums properly. There is a wide range of potential duties that an independent insurance agent may owe to a cus-
tomer, and these duties vary a great deal from jurisdiction to jurisdiction.

For example, Texas has one of the most restrictive views of the duties ordinarily owed by an insur-
ance agent. In Texas, there is no legal duty imposed upon an insurance agent to extend the insurance protec-
tion of his customer merely because the agent knows that the customer needs additional insurance. McCall 
v. Marshall, 398 S.W.2d 106, 109 (Tex. 1965). In addition, under Texas law, there is no formal fiduciary duty 
between an insurance agent and an insured. Environmental Procedures, Inc. v. Guidry, 282 S.W.3d 602 (Tex. 
App. Houston 14th Dist. 2009).

In New York, the courts are also fairly protective of insurance agents and have held that:

  As a general rule, “insurance agents have a common-law duty to obtain requested coverage for 
their clients within a reasonable time or inform the client of the inability to do so; however, they 
have no continuing duty to advise, guide or direct a client to obtain additional coverage. … The 
insurance agent-insured relationship is not a generally recognized professional relationship in 
which continuing obligations to advise might exist but, rather, is an ordinary commercial rela-
tionship which does not usually give rise to a duty to provide such ongoing guidance. … Thus, an 
insurance agent’s duty to its customer is generally defined by the nature of the customer’s request 
for coverage.

M & E Mfg. Co. Inc. v. Frank H. Reis Inc., 258 A.D.2d 9, 11, 692 N.Y.S.2d 191, 193 (1999) (citations omitted).

Therefore, in New York, while agents should procure the requested insurance, they will not ordinarily 
have a duty to advise their customers as to what insurance the customer should have.

An intermediate view is found in Georgia, whose courts use the following multipart test for deter-
mining the scope of the agent’s duties to an insured:

  (1) the insured’s reliance on the agent’s judgment and discretion in procuring insurance cov-
erage, (2) the general rule that an independent insurance agent is considered the agent of the 
insured, not the insurer, (3) in dealing with an insured, whether the agent selected which insur-
ance company to use, (4) whether the agent reviewed the insured’s financial records and made 
recommendations regarding coverage, (5) whether the agent knew that the insured was relying 
on him to explain the insurance policies he procured, and (6) the general rule that even if the 
agent acts in a “dual agency” capacity, he is still the agent for the insured, not the insurer.

See, e.g., European Bakers, Ltd. v. Holman, 177 Ga.App. 172, 338 S.E.2d 702, 704 (1985).

Under Georgia law, then, there are circumstances where an agent may be held liable for not advising 
a customer to obtain additional insurance.

The New Jersey Supreme Court has imposed fiduciary duties upon insurance agents, finding that:

  [t]he import of the fiduciary relationship between the professional and the client is no more evi-
dent than in the area of insurance coverage. Insurance intermediaries in this State must act in a 
fiduciary capacity to the client “ ‘[b]ecause of the increasing complexity of the insurance indus-
try and the specialized knowledge required to understand all of its intricacies.’ ”

Aden v Fortsh, 169 N.J. 64, 78, 776 A.2d 792, 800 (2001) (citations omitted).

In New Jersey, an insurance agent “is expected to [know] . . . the coverage available in the area in 
which his principal seeks to be protected.” 169 N.J. at 79; 776 A.2d at 801. Therefore, an agent’s potential liabil-
ity in New Jersey is much broader than under the legal standards used in Texas, New York or Georgia.
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In some jurisdictions, the highest court has not clearly defined the range of duties that are normally 
owed by an independent insurance agent. As a result, the lower courts struggle with several competing legal 
principles when resolving these cases. One principle is that insureds have the duty to read and understand 
their insurance policies. Another is that all agents generally owe fiduciary duties to their principal within the 
scope of their agency. A third is that there are other types of licensed insurance professionals, such as insur-
ance counselors or insurance advisers, who are specifically authorized to provide advice regarding what type 
of insurance that a potential insured needs. How the court is persuaded to reconcile these competing princi-
ples may have a major impact on how the case is ultimately resolved.

 IV. Under What Circumstances Is an Insurance Agent Held to a 
Higher Standard of Care than the One Ordinarily Imposed?
The relationships between customers and insurance agents vary a great deal. The customer may have 

walked into a storefront agency and spent 15 minutes purchasing a basic automobile insurance policy whose 
terms are controlled almost exclusively by the state’s insurance code. On the other hand, a customer may have 
a long standing relationship with an agent, who routinely makes recommendations to the customer regard-
ing what type of insurance, which insurance company and which endorsements are best for the customer. The 
particular relationship that existed may affect the duties owed by the insurance agent.

The simplest situation is one in which the agent and customer have entered into a written agreement. 
Both independent and captive insurance agents can voluntarily agree to assume additional duties, including 
fiduciary duties. See, e.g., Harts, supra, 461 Mich. at 11. There are jurisdictions where it is common for insur-
ance agents to agree to advise customers even though agents do not have the statutory or common law duty to 
do so.

Another common concept is that of a “special relationship” between the agent and the customer. If 
the insurance agent has a “special relationship,” then the insurance agent, whether a captive or independent 
agent, may owe additional duties to the insured because of that relationship. One view of the circumstances in 
which a special relation is created is as follows:

  A special relationship in the context of insurance requires more than the ordinary insurer-
insured relationship. It may be shown when an insurance agent or broker holds himself or her-
self out as a highly skilled insurance expert, and the insured relies to his detriment on that 
expertise. A special relationship may also be demonstrated by a long term relationship of confi-
dence, in which the agent or broker assumes the duty to render advice, or has been asked by the 
insured to provide advice, and the adviser is compensated accordingly, above and beyond the 
premiums customarily earned.

Sadler v. Loomis Company, 776 A.2d 25, 139 Md. App. 374 (2001).

If this type of formulation is used, then it is fairly easy for a customer to allege (and perhaps prove) 
that the insurance agent was in a special relationship with the customer.

Even without a special relationship, there are other circumstances where an insurance agent, even if the 
agent is a captive agent, may be held to a higher standard. The Michigan Supreme Court has recognized that:

  the general rule of no duty [to advise] changes when (1) the agent misrepresents the nature or 
extent of the coverage offered or provided, (2) an ambiguous request is made that requires a clar-
ification [and] (3) an inquiry is made that may require advice and the agent, though he need not, 
gives advice that is inaccurate. . . .

Harts, supra 461 Mich. at 10–11, 597 N.W.2d at 52 (1999) (footnotes and citations omitted).
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Therefore, even in states that limit the duties normally imposed upon insurance agents, the agent 
may have voluntarily increased their exposure to claims by customers who find their losses are not covered by 
insurance.

 V. Practical Defense Advice
What duties a particular insurance agent owes to a specific customer may be a question of fact. One 

of the most important aspects of defending an agent is assessing (1) whether the agent has assumed additional 
duties and (2) the scope of those duties. Therefore, counsel should obtain the agent’s complete file regarding 
the particular customer and policy to determine if the agent has promised anything to the customer about 
what the agent will do or what the policy will do.

One of the most usual modern concerns is e-mail, which some agents use to communicate with 
their customers. These communications may be the sole documentation of what the agent was asked to do, 
which will always be important, even in states that strictly limit the duties of an insurance agent. In addi-
tion, through e-mail, the agent may have expressly agreed to provide additional services beyond what the law 
required. Finally, e-mail may show that the agent has told a customer that the policy provides coverage that 
was not actually provided by the policy. In all of these circumstances, the e-mail exchanges may be the dispos-
itive evidence in the case.

In this age of social media, everyone is encouraged to promote themselves in public forums to mar-
ket their businesses and how they can help potential customers. Many insurance agents have websites in 
which they tout the potential benefits that a customer will receive from coming to their insurance agency. 
To help generate business, the website may explain that how complex insurance is and how the specialized 
knowledge of the agent will help the customer understand all of this complexity. In other words, the agent’s 
website may show that the agent is assuming the type of fiduciary duties that are imposed by law in New Jer-
sey. See Aden, supra, 169 N.J. at 78-79.

Fortunately, an agent’s website is usually formally designed and can be reviewed to limit exposure. 
Other forms of social media are more spontaneous. Both agents and agencies have Facebook pages, and posts 
on the sites can lead to the expectation that the agent is providing a broader range of services than the agent is 
required to provide by law. And, it’s not just politicians, celebrities or athletes who can get themselves into hot 
water with their Twitter feeds.

 VI. Conclusions
The successful defense of an insurance agent often depends upon the scope of the duties that the 

agent has. It is extremely important to develop facts showing that scope of a particular agent’s responsibility is 
as limited as possible under the circumstances of the case. It is also important to learn as quickly as possible if 
the agent has undertaken additional duties, even if the agent does not realize it, to manage the potential expo-
sure.
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